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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1690 

Coordination  of  Federal  Equal 
Employment  Opportunity  Programs 

AGENCY:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Final  regulations. 

summary:  These  regulations  implement 
the  obligations  outlined  in  Sections  1- 
303  and  1-304  of  Executive  Order  12067 
(Providing  for  Coordination  of  Federal 
Equal  Employment  Opportunity)  (43  FR 
28967)  which  require  that  Federal 
agencies  consult  and  coordinate  with 
EEOC  in  the  development  of  rules, 
regulations,  policies,  procedures  or 
orders  dealing  with  equal  employment 
opportunity.  These  regulations  outline 
the  means  by  which  the  consultation 
and  coordination  shall  occur  between 
the  EEOC  and  Federal  agencies. 
EFFECTIVE  date:  October  14, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francesta  E.  Farmer,  Director,  Office  of 
Interagency  Coordination,  Room  4208, 
Equal  Employment  Opportunity 
Commission,  2401  “E”  Street,  NW„ 
Washington  D.C.  20506,  (202)  634-6916. 
SUPPLEMENTARY  INFORMATION:  On 
September  28, 1979,  EEOC  published  (44 
FR  55907)  proposed  regulations  to  meet 
the  obligations  outlined  in  Section  1-304 
of  the  Order  and  invited  comments  from 
the  public.  The  regulations  were  revised 
in  light  of  the  public  comment  and  sent 
to  Federal  agencies  on  March  6, 1980 
with  a  15  working  day  notice  of  intent  to 
publish  in  final.  Three  major  agencies 
and  the  Equal  Employment  Advisory 
Council  responded  to  the  September 
publication.  Twenty-six  agencies 
responded  to  the  March  6  fifteen  day 
notice,  the  last  letter  arriving  on  June  4. 
Most  agencies  did  not  offer  substantive 
comments  and  agreed  with  the  proposal. 

The  numbering  system  used  in  these 
regulations  was  changed  since  the 
September  publication  to  allow  them  to 
be  placed  in  the  Code  of  Federal 
Regulations  and  in  EEOC’s  Management 
Directives  System  as  well.  For  purposes 
of  this  discussion,  parts  of  these 
regulations  are  referred  to  here  only  by 
the  last  part  of  the  citation,  e.g.,  Sec.  305. 
Here,  we  present  the  changes  made 
since  the  September  publication. 

Coverage 

The  Office  of  Personnel  Management 
(OPM)  took  the  position  that  it  was 
covered  by  the  Executive  Order  but  not 
by  these  regulations  on  the  theory  that 
the  regulations  only  covered  agencies 
which  enforced  EEO  regulations.  OPM 


claimed  to  be  only  a  policy  development 
agency  and  not  an  enforcement  agency. 
However,  in  light  of  several  of  OPM’s 
enforcement  responsibilities,  including 
enforcement  of  the  Federal  Equal 
Employment  Opportunity  Recruitment 
Program,  the  enforcement  of  reporting 
requirements  on  government  agencies  in 
the  management  of  the  Civilian 
Personnel  Data  File,  the  program  for  the 
selective  placement  of  the  handicapped 
in  Federal  employment,  and  a  primary 
role  in  the  enforcement  of  the 
Intergovernmental  Personnel  Act  of 
1970,  and  the  Standards  for  a  Merit 
System  of  Personnel  Administration  for 
State  and  local  agencies,  we  conclude 
that  OPM’s  responsibilities  are  within 
the  ambit  of  those  contemplated  to 
require  coverage  under  these 
regulations. 

Issuance 

Three  of  the  major  agencies  (DOL, 
HEW,  and  E.D.)  have  suggested  that  it 
would  be  burdensome  for  EEOC  to 
obligate  itself  to  make  all 
determinations  of  whether  issuances  are 
exempt  from  coordination  on  the  basis 
of  their  being  internal  management  and 
administration  documents.  In  the 
interest  of  easing  the  burden  on  the 
agencies  and  the  EEOC  in  deciding  what 
is  covered  we  have  modified  the 
defintion  of  issuance  (Sec.  107(f))  by 
deleting  the  words  "but  is  not  limited 
to”,  in  response  to  suggestions  by  the 
above  agencies. 

OPM  and  HEW  suggested  that 
"issuance”  be  limited  such  that  it  not 
cover  items  such  as  publications  which 
reflect  ideas  that  appear  in  already 
agreed  upon  rules  and  regulations. 
However,  the  Order  (Section  1— 301(h)) 
mandates  that  EEOC  assist  the  agencies 
in  the  development  of  appropriate 
publications.  The  labor  Department 
similarly  requested  that  data  collection 
or  recordkeeping  instruments  be 
eliminated  from  the  list  of  items  which 
must  be  submitted  as  issuances.  Here, 
too,  the  Order  (Section  l-301(e)) 
requires  that  EEOC  develop  uniform 
recordkeeping  and  reporting 
requirements  to  be  utilized  by  all 
Federal  departments  and  agencies 
having  equal  employment  enforcement 
responsibilities  in  that  this  is  a  major 
area  of  potential  duplication,  overlap, 
and  inconsistency. 

Internal  Management  and 
Administration  Exemption 

The  Department  of  Labor  also 
suggested  that  we  broaden  the  scope  of 
the  term  “Internal  or  Administrative 
Documents”  (Sec.  107(e))  by  deleting 
language  referring  to  form  letters  and 
substitute  "correspondence  which  does 


not  transmit  significant  new  policy 
interpretations  or  program  standards 
having  an  impact  upon  other  Federal 
agencies.”  This  language  was  adopted 
because  it  will  eliminate  the  impression 
of  requiring  an  agency  to  consult  with 
EEOC  before  sending  out  any 
correspondence  which  interprets  policy 
or  enunciates  established  policy  and 
standards.  Finally,  the  regulations  (Sec. 
301(d))  have  been  changed  to  indicate 
that  we  expect  the  agencies  to  make  the 
initial  determination  of  what  is  a 
covered  issuance  and  that  they  will 
involve  EEOC  only  in  those  instances 
when  there  is  doubt. 

HUD  indicated  that  EEOC  should 
allow  room  in  its  definition  of  “Internal 
or  Administrative  Document"  for 
coverage  of  program  evaluation  and 
program  accountability  in  the 
coordination  process  such  that  when 
two  divisions  within  an  agency  with 
related  equal  employment  opportunity 
monitoring  or  enforcement 
responsibilities  disagree  on  their 
respective  roles,  EEOC  could  (on 
request)  mediate.  EEOC’s  view  is  that 
while  we  are  willing,  in  some 
circumstances,  to  assist  agencies  on 
intra-agency  disagreements,  such 
disagreements  are  not  interagency  and 
therefore  not  matters  subject  to  the 
coordination  process. 

Affected  Agency 

The  Federal  Deposit  Insurance 
Corporation  pointed  out  that  the 
definition  of  “affected  agency" 
contained  a  reference  to  the  definition  of 
“agencies",  thus  limiting  the  definition 
of  “affected  agency”  to  those  agencies 
having  responsibility  for  EEO  programs. 
The  reference  was  not  intended  to 
create  such  a  limitation  and  it  has  been 
removed  from  the  definition  of  “affected 
agencies.”  The  result  is  to  clarify  that 
agencies  other  than  those  with  EEO 
programs  will,  for  example,  receive  pre¬ 
publication  notice  of  issuances  under 
development  and  will  have  recourse  to 
the  dispute  resolution  mechanism  in 
Section  1-307  of  the  Order. 

Significant  Issuance 

It  was  requested  by  OPM  that  EEOC 
identify  the  mechanism  for  receiving 
public  comment  on  significant 
issuances.  Sections  304(a)  (3)  and  (4) 
have  been  modified  to  indicate  the 
opportunity  provided  for  public 
comment  on  significant  issuances. 

Agency  Component 

OPM  suggested  that  we  drop  the 
definition  of  “Agency  Component”  since 
it  was  not  used  in  the  regulations  except 
in  the  definition  of  “Agencies”  (Sec. 
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107(b)).  We  agree  that  the  term  is  self- 
explanatory  and  have  dropped  it. 

Publication 

OPM  suggested  that  we  define  the 
term  “Public  Announcement"  (Sec. 
107(h))  instead  of  "Publication"  since 
the  former  appears  in  the  Order.  This 
suggestion  has  been  adopted. 

Notification  to  EEOC 

The  Department  of  Labor  urged  a 
return  to  the  language  of  the  September 
publication  which  merely  suggested  that 
agencies  notify  EEOC  upon  their 
intention  to  develop  an  issuance  (Sec. 
301(a)).  The  Order  demands  otherwise: 
Section  1-304  of  the  Order  requires  that 
all  Federal  agencies  "shall  advise  and 
offer  to  consult  with  the  Equal 
Employment  Opportunity  Commission 
during  the  development  of  any  proposed 
rules,  regulations,  policies,  procedures 
or  orders  concerning  equal  employment 
opportunity."  (emphasis  added). 

DOL  has  also  suggested  a 
modification  of  Sec.  301(a)  such  that 
only  significant  issuances  and  issuances 
affecting  another  agency  would  trigger 
the  requirement  to  notify  EEOC.  DOL 
has  also  suggested  that  agencies  should 
only  be  required  to  supply  early  drafts 
(Sec.  301(b))  of  significant  issuances. 
These  suggestions  are  inconsistent  with 
the  requirement  that  the  agencies 
consult,  not  only  on  significant 
issuances,  but  also  on  policies  and 
procedures  including  data  collection  and 
recordkeeping  instruments  and 
publications.  Accordingly,  EEOC  has 
developed  a  system  of  notification  of 
issuances  under  development  in  the 
form  of  a  Management  Directive.  It  calls 
for  Quarterly  Reports  to  EEOC  by  the 
agencies  and  a  Quarterly  Bulletin  by 
EEOC  to  the  agencies.  This  system  is 
intended  to  assist  EEOC  and  other 
Federal  agencies  with  equal 
employment  opportunity  responsibilities 
to  comply  with  the  requirements  in 
Sections  1-303  and  1-304  of  Executive 
Order  12067.  These  sections  require  that 
EEOC  and  other  Federal  agencies 
“advise  and  offer  to  consult  with 
affected  Federal  agencies  during  the 
development”  of  equal  employment 
opportunity  issuances. 

Extension  of  Time  for  Consultation 

When  an  initiating  agency  has  denied 
requests  by  affected  agencies  for 
additional  time  to  review  a  proposed 
issuance  during  the  consultation  period, 
the  affected  agency  may  appeal  to  the 
EEOC  for  additional  time  (Sec. 
304(a)(2)).  If  the  EEOC  grants  additional 
time,  it  will  inform  the  initiating  agency 
and  the  requesting  agency  of  its 
decision.  The  Department  of  Labor  has 
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suggested  that  when  the  EEOC  grants 
additional  time,  that  it  give  the  initiating 
agency  reasons  for  overturning  its 
denial.  This  suggestion  has  been 
adopted  because  it  will  provide 
guidance  to  the  agencies  on  such 
questions  and  in  the  long  run  may 
reduce  the  number  of  occasions  when 
such  requests  will  come  to  EEOC. 

Coordination  Among  Lead  Agencies 

It  was  suggested  by  OPM  that  where 
lead  agencies  have  already  been 
designated  in  certain  policy  areas 
(handicapped,  for  example),  EEOC 
should  work  directly  with  the  lead 
agency  to  relieve  the  initiating  agency 
from  having  to  work  with  two  , 

coordination  agencies.  EEOC  is  always 
the  lead  agency  where  there  are 
employment  issues;  however,  it  has 
always  been  EEOC’s  policy  to  work 
with  other  lead  agencies  on  issues  of 
mutual  concern  so  that  an  initiating 
agency  need  not  mediate  between  two 
lead  agencies. 

Agency  Review  Before  Public  Comment 

OPM  has  suggested  eliminating  the  15 
working  day  review  period  prior  to 
publication  for  public  comment  (Sec. 
304(a)(1)).  The  Executive  Order, 
however,  requires  that 
“*  *  %  Departments  and  agencies  shall 
formally  submit  such  proposed 
issuances  to  the  Equal  Employment 
Opportunity  Commission  and  other 
interested  Federal  departments  and 
agencies  at  least  15  working  days  prior 
to  public  announcement  *  * 

Public  Comment  on  Significant 
Issuances 

We  have  adopted  OMB’s  suggestion 
to  clarify  that  agencies  must  allow  at 
least  60  days  for  adequate  public 
comment  on  significant  issuances  (Sec. 
304(a)(3)).  This  is  consistent  with  the 
requirements  imposed  by  Executive 
Order  12044  (Improving  Government 
Regulations),  43  FR  12661  (March  24, 
1978). 

Highlighting  Changes  Subsequent  to 
Public  Comment 

We  have  adopted  the  suggestion  by 
the  Treasury  Department  to  require  that 
agencies  highlight  changes  made  by  the 
initiating  agency  in  issuances  forwarded 
to  EEOC  with  the  15  day  notice  of  intent 
to  publish  in  final  (Sec.  304(b)).  This  will 
facilitate  review  by  EEOC  and  the  other 
affected  agencies. 

Nondisclosure  of  Proposed  Issuances 

A  discussion  of  limitations  on 
disclosure  has  been  added  and  other 
language  has  been  deleted  from  Sec.  305 
of  the  regulations  in  response  to  DOL’s 
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concern.  Section  305,  according  to  DOL 
and  HUD,  was  not  clear  on  the  issue  of 
when  proposed  issuances  would  be 
made  public.  DOL  was  particularly 
concerned  that  the  initiating  agency  be 
assured  the  right  to  be  the  first  to  make 
public  proposed  issuances  which  are 
submitted  to  EEOC  with  a  15  day  notice 
of  intent  to  publish  in  final.  DOL's 
comment  is  consistent  with  Section  1- 
304  of  the  Order  which  provides  that 
“Departments  and  agencies  shall 
formally  submit  such  proposed 
issuances  to  the  Equal  Employment 
Opportunity  Commission  and  other 
interested  Federal  departments  and 
agencies  at  least  15  working  days  prior 
to  public  announcement  *  *  *’’ 
(emphasis  added).  This  means  that  the 
initiating  agency  shall  be  the  agency  to 
make  the  proposed  issuance  public. 
EEOC  would  not  make  proposed 
issuances  public  simply  because  the 
initiating  agency  indicated  an  intent  to 
do  so. 

Compliance  with  this  request  raises 
several  issues  pertaining  to  disclosure 
requirements.  The  Sunshine  Act,  with 
certain  exceptions,  obligates  the  EEOC 
to  hold  open  meetings  in  its 
decisionmaking  process.  The  Freedom  of 
Information  Act  requires  that  except  for 
specified  exemptions,  documents  in  the 
possession  of  a  government  agency  shall 
be  made  available  to  the  public,  on 
request. 

However,  as  the  Administrative 
Conference  of  the  United  States 
indicates  in  a  1978  Interpretative  Guide 
to  the  Sunshine  Act: 

A  question  has  been  raised  as  to  whether 
an  agency  would  be  able  to  assert  (9)(B)  in 
order  to  protect  a  proposed  action  of  another 
agency.  Although  the  situation  may  not  have 
been  in  the  contemplation  of  the  drafters,  the 
Act  seems  to  permit  it,  and  nothing  in  the 
policy  underlying  exemption  (9)(B)  requires  a 
different  result.  The  agency  closing  the 
meeting  would,  of  course,  have  to  make  its 
own  determination  as  to  the  likelihood  of 
harm  from  opening  the  meeting  and  as  to 
public  interest  in  an  open  meeting. 

Similarly,  EEOC’s  Freedom  of 
Information  Act  regulations,  at  29  CFR 
1610.6,  provide  that: 

Requests  for  records  that  originated  in 
another  Agency  and  are  in  the  custody  of  the 
Commission,  will  be  coordinated  in 
appropriate  circumstances  with  that  Agency, 
and  the  person  submitting  the  request  shall 
be  so  notified.  The  decision  made  by  that 
Agency  with  respect  to  such  records  will  be 
honored  by  the  Commission. 

Thus,  Section  305  of  this  regulation 
comports  with  the  concerns  of  DOL  and 
complies  with  the  Sunshine  Act  and  the 
Commission's  Freedom  of  Information 
Act  regulation. 


Temporary  Waivers 

DOL  has  suggested  that  the  tone  of 
Section  307  could  be  improved  by  not 
requiring  written  certification  of  EEOC’s 
right  to  review  documents  which  have 
been  granted  a  temporary  waiver.  With 
respect  to  the  same  section,  Treasury 
recommended  the  addition  of  language 
indicating  that  the  comments  of  other 
affected  agencies,  in  addition  to  those  of 
EEOC,  could  result  in  changes  to  a 
proposed  issuance.  Both 
recommendations  have  been  accepted. 

Notice  of  Unresolved  Disputes 

DOL  interpreted  Section  308  as 
suggesting  that  agencies  would  have  to 
have  the  concurrence  of  EEOC  before 
referring  a  dispute  to  the  Executive 
Office  of  the  President.  This  was  not  the 
intention  of  this  section.  Rather  it  was 
the  intention  to  give  the  initiating 
agency  ample  opportunity  to  resolve 
disputes  by  having  them  framed  in 
writing,  by  the  affected  agency,  so  that 
the  disputes  may  be  clearly  understood 
and  discussed  prior  to  such  referral.  We 
conclude  that  the  prior  notice 
requirement  is  a  minimal  requirement 
and  consistent  with  EEOC’s  mandate  to 
facilitate  full  discussion  of  dontroversial 
issues. 

Treasury  has  requested  that  the  * 
“reasonable  time”  allowed  agencies  to 
resolve  disputes  be  defined.  Given  that 
disputes  may  only  be  referred  during  the 
15  day  notice  of  intent  to  publish  in 
final,  it  would  not  seem  necessary  to 
further  define  that  term. 

Recordkeeping  and  Reporting 
Requirements 

OMB  pointed  out  that  the  Federal 
Reports  Act  of  1942  requires  that  certain 
recordkeeping  and  reporting 
requirements  cannot  become  effective 
without  OMB  approval.  Clearance  of  an 
EEO  recordkeeping  and  reporting 
requirement  by  EEOC  under  the  Order 
does  not,  of  course,  substitute  for  OMB 
clearance. 

This  regulation  is  the  first  in  a  series 
of  such  issuances  under  EEOC’s 
Executive  Order  12067  authority.  As 
experience  dictates,  we  will  issue 
additional  written  interpretations  or 
amendments  of  these  Executive  Order 
regulations.  Accordingly,  the  EEOC  is 
adding  29  CFR  Part  1690  as  set  forth 
below. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
October,  1980. 

For  the  Commission. 

Eleanor  Holmes  Norton, 

Chair. 
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PART  1690— PROCEDURES  ON 
INTERAGENCY  COORDINATION  OF 
EQUAL  EMPLOYMENT  OPPORTUNITY 
ISSUANCES 

Subpart  A— General 

Sec. 

1690.101  Subject. 

1690.102  Purpose. 

1690.103  Supersession. 

1690.104  Authority. 

1690.105  Policy  intent. 

1690.106  Scope. 

1690.107  Definitions. 

Subpart  B— Responsibilities 

1690.201  Responsibilities. 

Subpart  C— Policies  and  Procedures 

1690.301  Notification  to  EEOC  during 
development  of  issuances. 

1690.302  Issuances  proposed  by  EEOC 

1690.303  Consultation  with  affected 
agencies. 

1690.304  Coordination  of  proposed 
issuances. 

1690.305  Nondisclosure  of  proposed 
issuances. 

1690.306  Formal  submission  in  absence  of 
consultation. 

1690.307  Temporary  waivers. 

1690.308  Notice  of  unresolved  disputes. 

'  1690.309  Interpretation  of  the  order. 

Subpart  D— Reporting  Requirements 

1690.401  Reporting  requirements. 

Authority:  Sec.  715  of  Title  VII  of  the  Civil 
Rights  Act  of  1964,  as  amended,  (42  U.S.C. 
2000e-14);  Reorganization  Plan  No.  1  of 
1978,  43  FR  19807;  E.0. 12067,  43  FR  28967. 

Subpart  A— General 

§  1690.101  Subject. 

Procedures  on  Interagency 
Coordination  of  Equal  Employment 
Opportunity  Issuances. 

§  1690.102  Purpose. 

These  regulations  prescribe  the  means 
by  which  review  and  consultation  shall 
occur  between  the  Equal  Employment 
Opportunity  Commission  and  other 
Federal  agencies  having  responsibility 
for  enforcement  of  Federal  statutes, 
Executive  Orders,  regulations  and 
policies  which  require  equal 
employment  opportunity  without  regard 
to  race,  color,  religion,  sex,  national 
origin,  age  or  handicap.  Subsequent 
regulations  will  expand  on  standards  for 
the  coordination  of  specific  matters 
referenced  or  alluded  to  herein. 

§  1690.103  Supersession. 

None.  These  regulations  are  the  first 
in  a  series  of  instructions  issued  by 
EEOC  pursuant  to  its  authority  under 
Executive  Order  12067. 

5  1690.104  Authority. 

These  regulations  are  prepared 
pursuant  to  the  Equal  Employment 


Opportunity  Commission’s  obligation 
and  authority  under  Section  1-303  and 
1-304  of  Executive  Order  12067 
(Providing  for  Coordination  of  Federal 
Equal  Employment  Opportunity 
Programs)  43  FR  28967,  July  5, 1978. 
(These  regulations  will  also  appear  as 
EEOC  Management  Directive  No.  1000). 

§  1690.105  Policy  intent. 

These  procedures  will  govern  the 
conduct  of  such  agencies  in  the 
development  of  uniform  standards, 
guidelines  and  policies  for  defining 
discrimination,  uniform  procedures  for 
investigations  and  compliance  reviews 
and  uniform  recordkeeping  and 
reporting  requirements  and  training 
programs.  These  procedures  will  also 
facilitate  information  sharing  and 
programs  to  develop  appropriate 
publications  and  other  cooperative 
programs.  The  goals  of  uniformity  and 
consistency  are  to  be  achieved  with  the 
maximum  participation  and  review  on 
both  an  informal  and  formal  basis  by 
the  relevant  Federal  agencies  and, 
finally,  by  the  public. 

§  1690.106  Scope. 

These  regulations  apply  to  Federal 
agencies  having  equal  employment 
opportunity  program  responsibilities  or 
authority  other  than  equal  employment 
responsibilities  for  their  own  Federal 
employees  or  applicants  for 
employment.  Its  provisions  do  not  apply 
to  issuances  related  to  internal 
management  or  administration  of  the 
agency. 

§  1690. 107  Definitions. 

(a)  “Affected  Agency”  means  any 
agency  whose  programs,  policies, 
procedures,  authority  or  other  statutory 
mandates  (including  coverage  of  groups 
of  employers,  unions,  State  and  local 
governments  or  other  organizations 
mandated  by  statute  or  Executive 
Order)  indicate  that  the  agency  may 
have  an  interest  in  the  proposed 
issuance. 

(b)  “Agencies”  means  those  Executive 
and  independent  agencies,  agency 
components,  regulatory  commissions, 
and  advisory  bodies  having  equal 
employment  opportunity  program 
responsibilities  or  authority  other  than 
equal  employment  opportunity 
responsibilities  for  their  own  Federal 
employees. 

(c)  “Consultation”  means  the 
exchange  of  advice  and  opinions  on  a 
subject  occurring  among  the  EEOC  and 
affected  agencies  before  formal 
submission  of  the  issuance. 
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(d)  "Formal  Submission"  means  the 
transmittal  of  a  written,  publication- 
ready  document  by  the  issuing  agency  to 
the  F.FOC  and  other  affected  agencies 
for  at  least  15  working  days  from  date  of 
receipt.  The  formal  submission  shall 
take  place  before  the  publication  of  any 
issuance  as  a  final  document. 

(e)  “Internal  or  Administrative 
Documents",  pursuant  to  1-304  of  the 
Order,  may  include,  but  are  not  limited 
to  forms  for  internal  audit  and 
recordkeeping;  forms  for  performance 
and  program  evaluation;  internal 
directives  dealing  with  program 
accountability:  routine  intra-agency 
budget  forms;  intra-agency  agreements; 
correspondence  which  does  not  transmit 
significant  new  policy  interpretations  or 
program  standards  having  an  impact 
upon  other  Federal  agencies;  tables  of 
organization:  and  other  documents 
setting  forth  administrative  procedures 
for  the  conduct  of  programs.  Internal  or 
administrative  documents  do  not 
include  compliance  manuals,  training 
materials,  publications  or  any  other 
internal  documents  setting  forth 
procedures  for  the  resolution  of 
complaints,  standards  of  review  or 
proof,  or  any  other  policies,  standards  or 
directives  having  implications  for  non- 
Federal  employees. 

(f)  “Issuance"  refers  to  any  rule, 
regulation,  guideline,  order,  policy 
directive,  procedural  directive.  ' 
legislative  proposal,  publication,  or  data 
collection  or  recordkeeping  instrument. 

It  also  includes  agency  documents  as 
described  above,  or  revisions  of  such 
documents,  developed  pursuant  to  court 
order.  “Issuance"  does  not  include 
orders  issued  to  specific  parties  as  a 
result  of  adjudicatory-type  processes. 

(g)  “Order"  means  Executive  Order 
120(i7  (Providing  for  Coordination  of 
Federal  Equal  Employment  Opportunity 
Programs). 

(h)  "Public  Announcement"  means  the 
publication  of  a  document  in  final  form 
in  the  Federal  Register  or  to  any  other 
promulgation  for  general  agency  or 
public  reference. 

(i)  "Significant  Issuance"  means  any 
issuance  which  the  public  must  be 
afforded  an  opportunity  to  comment 
upon.  In  determining  whether  an 
issuance  is  significant,  the  EEOC  shall 
apply  the  following  criteria: 

(1)  The  type  and  number  of 
individuals,  businesses,  organizations, 
employers,  labor  unions,  or  State  and 
local  governments  affected: 

(2)  The  compliance  and  reporting 
requirements  likely  to  be  involved; 

(3)  The  impact  on  the  identification 
and  elimination  of  discrimination  in 
employment: 


(4)  The  relationship  of  the  proposed 
issuance  to  those  of  other  programs  and 
agencies. 

Subpart  B— Responsibilities 

§  1690.201  Responsibilities. 

(a)  The  Director  of  the  Office  of 
Interagency  Coordination  (OIC)  is 
responsible  for  coordinating  the 
consultation  and  review  process  with 
other  agencies  on  any  issuances  covered 
by  the  Order. 

(b)  All  Federal  agencies  shall  advise 
and  offer  to  consult  with  the  EEOC 
during  the  development  of  any  proposed 
issuances,  concerning  equal  employment 
opportunity  which  affect  the  obligations 
of  employers,  labor  organizations, 
employment  agencies  or  other  Federal 
agencies. 

(c)  The  Equal  Employment 
Opportunity  Commission  shall  advise 
and  offer  to  consult  with  the  affected 
Federal  agencies  during  the 
development  of  any  proposed  issuances 
concerning  equal  employment 
opportunity  which  affect  the  obligations 
of  employers,  labor  organizations, 
employment  agencies  or  other  Federal 
agencies. 

Subpart  C— Policies  and  Procedures 

§  1690.301  Notification  to  EEOC  during 
development  of  issuances. 

(a)  Agencies  shall  notify  the 
Commission  whenever  they  intend  to 
develop  a  significant  issuance  or  an 
issuance  affecting  other  agencies  so  that 
potential  duplication,  overlap,  or 
inconsistency  with  the  proposed 
issuances  of  other  agencies  can  be 
identified  before  substantial  agency 
time  and  resources  have  been  expended. 
The  requirement  for  consultation  applies 
whether  or  not  the  agency  plans  to 
publish  the  issuance  in  the  Federal 
Register  for  public  comment. 

(b)  Whenever  an  agency  of  the 
Federal  government  (initiating  agency) 
develops  a  proposed  issuance  which 
will  require  consultation  among  the 
affected  agencies,  a  responsible  official 
of  that  agency  or  agency  component 
shall  initiate  consultation  by  submitting 
an  early  draft  of  the  appropriate 
documents,  preferably  after  review  at 
the  first  or  second  supervisory  level,  to 
the  chair  of  the  EEOC  (ATTN:  Director, 
OIC).  The  submission  shall  be  made 
prior  to  the  point  that  the  issuance  is 
deemed  final  and  ready  for  publication 
and  shall  indicate  the  appropriate  office 
or  person  responsible  for  development 
of  the  issuance. 

(c)  EEOC  recognizes  that  subsequent 
intra-agency  clearance  activities  may 
change  the  policies  outlined  in  the 
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issuance  and  may  add  or  delete  items 
included  in  prior  drafts.  Therefore, 
during  this  period  of  policy 
development,  an  initiating  agency  shall 
not  be  bound  by  the  contents  of  drafts 
which  precede  the  final  draft. 

(d)  Except  as  provided  in  Section 
1690.307,  in  no  instance  shall  there  be 
formal  submission  to  the  EEOC  or  the 
affected  agencies  without  prior 
consultation  pursuant  to  Section  1-304 
of  the  Order. 

(e)  Where  an  agency  issuance  is 
related  to  the  internal  management  or 
administration  of  the  agency,  the 
issuance  is  exempt  from  the 
consultation  process  under  the  Order. 
The  initiating  agencies  will  make  the 
determination  of  what  must  be 
submitted.  When  the  agencies  are  in 
doubt,  EEOC  will  determine  the  extent 
to  which  a  particular  issuance  is 
covered  by  this  exemption. 

§  1690.302  Issuances  Proposed  by  EEOC. 

Whenever  the  EEOC  proposes  to 
develop  a  significant  issuance  or  any 
issuance  requiring  consultation,  the 
procedure  outlined  in  these  regulations, 
shall  also  apply,  as  set  forth  in  Section 
1-303  of  the  Order.  The  EEOC  shall 
advise  and  consult  with  other  affected 
agencies  whenever  it  develops  an 
issuance,  in  the  same  manner  and  to  the 
same  extent  as  other  agencies  are 
required  to  do  in  §  1690.301  above  and 
in  other  sections  below. 

§  1690.303  Consultation  with  affected 
agencies. 

At  the  start  of  consultation,  the  EEOC 
shall  determine  which  other  agencies 
would  be  affected  by  the  proposed 
issuance,  and  the  initiating  agency  shall 
consult  with  such  agencies.  Initiating 
agencies  shall  also  consult  with  other 
agencies  which  claim  that  their  internal 
equal  employment  opportunity  or 
personnel  programs  are  affected  by 
proposed  issuances  otherwise  directed 
at  external  equal  employment 
opportunity  efforts.  Agencies  may 
consult  with  any  other  agencies  that 
they  believe  would  be  affected  by  the 
issuance.  The  consultation  period  shall 
be  determined  by  the  parties.  During  the 
consultation  period,  the  EEOC  shall  seek 
to  resolve  any  dispute?  with  the 
initiating  agency  before  publication. 

§  1690.304  Coordination  of  proposed 
issuance. 

(a)  Procedure  for  publication  of 
proposed  issuance.  (1)  If  the  initiating  ' 
agency,  after  consultation  with  EEOC, 
proposes  to  publish  the  issuance  for 
purposes  of  receiving  comments  from 
the  public,  it  shall  confer  with  EEOC 
and  agree  on  a  mutually  agreeable 


length  of  time,  no  less  than  15  working 
days,  during  which  the  proposal  shall  be 
submitted  to  all  affected  Federal 
agencies  pursuant  to  Section  1-304  of 
the  Order.  The  period  of  review  shall  be 
sufficient  to  allow  all  affected  agencies 
reasonable  time  in  which  to  properly 
review  the  proposal. 

(2)  When  an  affected  agency  wishes 
an  extension  of  the  review  period,  it 
shall  make  such  request  of  the  initiating 
agency.  If  the  initiating  agency  does  not 
grant  the  request,  the  affected  agency 
may  then  make  that  request  of  EEOC. 
EEOC  may,  at  its  discretion,  grant  the 
additional  time  requested,  whereupon 
EEOC  will  inform  the  initiating  agency 
which  shall  extend  the  review  period. 
EEOC  shall  also  inform  the  initiating 
agency  of  the  reasons  for  the  extension. 

(3)  After  15  working  days,  if  the  EEOC 
has  not  requested  an  extension  of  time 
or  otherwise  communicated  the  need  for 
more  time  to  review  the  proposal,  the 
initiating  agency  may  proceed  to 
publication  of  the  proposed  significant 
issuance  for  public  comment  for  at  least 
60  days. 

(4)  During  this  public  comment  period, 
certain  issues  may  be  submitted  to 
employer  and  employee  representatives 
for  comment  pursuant  to  Section  2(c)  of 
Executive  Order  12044  (Improving 
Government  Regulations)  which 
requires  that  agencies  give  the  public  an 
early  and  meaningful  opportunity  to 
participate  in  the  development  of 
significant  regulations. 

(b)  Procedure  for  publication  of  final 
issuance.  After  the  period  for  public 
comment  has  closed,  the  initiating 
agency  shall  then  incorporate  the 
changes  it  deems  appropriate  and 
forward  to  EEOC  for  review,  a  copy  of 
the  document  as  published,  a  copy  of  the 
document  as  amended,  with  changes 
highlighted,  any  staff  analysis,  and  a  list 
of  commentors.  EEOC  or  affected 
agencies  may  review  and  copy  the 
comments  received.  The  time  needed  to 
review  these  materials  shall  be  agreed 
on  by  the  EEOC  and  the  initiating 
agency.  After  completion  of  this  review, 
the  initiating  agency  shall  formally 
submit  the  proposed  final  issuance  to  all 
affected  agencies  for  at  leat  15  working 
days  prior  to  publication. 

§  1690.305  Nondisclosure  or  proposed 
issuances. 

(a)  In  the  interest  of  encouraging  full 
interagency  discussion  of  these  matters 
and  expediting  the  coordination  process, 
the  EEOC  will  not  discuss  the  proposed 
issuances  of  other  agencies  at  an  open 
Commission  meeting  where  disclosure 
of  information  would  be  likely  to 
significantly  frustrate  implementation  of 
a  proposed  agency  action.  The 
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Commission  will  make  this 
determination  on  a  case  by  case  basis. 

(b)  Requests  by  the  public  for  drafts  of 
proposed  issuances  of  another  agency 
will  be  coordinated,  in  appropriate 
circumstances,  with  that  agency  and  the 
person  submitting  the  request  shall  be 
so  notified.  The  decision  made  by  that 
agency  with  respect  to  such  proposed 
issuances  will  be  honored  by  the 
Commission. 

§  1690.306  Formal  submission  in  absence 
of  consultation. 

If  an  initiating  agency  has  an  issuance 
which  was  already  under  development 
on  or  before  July  1, 1978,  when 
Executive  Order  12067  became  effective, 
and  on  which  there  has  been  no 
consultation,  the  agency  shall 
immediately  notify  the  EEOC  of  the 
existence  of  such  proposals  and  the 
following  procedure  shall  apply: 

(a)  EEOC  shall  confer  with  the 
initiating  agency  and  shall  determine 
whether  the  proposal  should  be  the 
subject  of  informal  consultation  and/or 
formal  submission  to  other  affected 
Federal  agencies  pursuant  to  Section 
1-304  of  the  Order.  This  does  not 
preclude  the  right  of  the  agency  to 
consult  with  any  other  agency  it  wishes. 

(b)  If  the  EEOC  decides  that  informal 
consultation  and/or  formal  submission 
is  necessary,  it  shall  confer  with  the 
proposing  agency  and  agree  on  a 
mutually  acceptable  length  of  time  for 
one  or  both  (the  informal  consultation 
and/or  formal  submission). 

(c)  The  period  of  formal  submission 
shall  be  sufficient  to  allow  all  affected 
agencies  time  in  which  to  properly 
review  the  proposal.  While  such  period 
may  be  longer,  in  no  instance  may  it  be 
shorter  than  15  working  days. 

§  1690.307  Temporary  waivers. 

(a)  In  the  event  that  the  proposed 
issuance  is  of  great  length  or  complexity, 
the  EEOC  may,  at  its  discretion,  grant  a 
temporary  waiver  of  the  requirements 
contained  in  §  1690.303  or  §  1690.304. 
Such  waivers  may  be  granted  if:  (1)  The 
period  of  consultation  and  thorough 
review  required  for  these  documents 
would  be  so  long  as  to  disrupt  normal 
agency  operations;*or  (2)  the  initiating 
agency  is  issuing  a  document  to  meet  an 
immediate  statutory  deadline:  or  (3)  the 
initiating  agency  presents  other 
compelling  reasons  why  interim 
issuance  is  essential. 

(b)  In  the  event  of  a  waiver,  the 
initiating  agency  shall  clearly  indicate 
that  the  issuance  is  interim,  has  been 
published  pursuant  to  a  wavier,  and  is 
subject  to  review,  EEOC  reserves  the 
right,  after  publication,  to  review  the 
document  in  light  of  the  objectives  of  the 


Order.  The  initiating  agency  may  make 
substantive  conforming  changes  in  light 
of  comments  by  EEOC  and  other 
affected  agencies. 

§  1690.308  Notice  of  unresolved  disputes. 

(a)  The  disputes  resolution  mechanism 
in  Section  1-307  of  the  Executive  Order 
should  be  used  only  in  extraordinary 
circumstances,  and  only  when  further 
good  faith  efforts  on  the  part  of  the 
EEOC  and  the  agency  involved  would 
be  ineffective  in  achieving  a  resolution 
of  the  dispute.  Before  using  the  disputes 
resolution  mechanism,  the  EEOC  or  the 
initiating  agency  must  have  fully 
participated  in  the  coordination  process, 
including  giving  notification  to  the 
EEOC  and  the  affected  agencies  of  its 
intention  to  publish  in  final  within  15 
working  days. 

(b)  EEOC  or  the  affected  agency  shall 
then  send  written  notification  of  the 
dispute  and  the  reasons  for  it  to  the 
EEOC  and  to  the  other  affected 
agencies.  Thereafter,  but  within  the  15 
day  notice  period,  the  EEOC  or  the 
affected  agency  may  refer  the  dispute  to 
the  Executive  Office  of  the  President. 
Such  reference  may  be  made  by  the 
Chair  of  the  EEOC  or  the  head  of  the 
Federal  agency.  If  no  reference  is  made 
within  15  working  days,  the  decision  of 
the  agency  which  initiated  the  proposed 
issuance  will  become  effective. 

§  1690.309  Interpretation  of  the  Order. 

Subject  to  the  dispute  resolution 
procedures  set  forth  above  and  in 
accordance  with  the  objectives  set  forth 
in  1-201  and  the  procedures  in  1-303  of 
the  Order,  the  EEOC  shall  interpret  the 
meaning  and  intent  of  the  Order.  EEOC 
also  will  issue  procedural  changes  under 
the  Order,  as  appropriate,  after  advice 
and  consultation  with  affected  agencies 
as  provided  for  in  these  procedures. 

Subpart  D— Reporting  Requirements 

§  1690.401  Reporting  requirements. 

The  regulations  do  not  establish 
reporting  requirements  other  than  the 
required  notices  of  proposed  rulemaking 
and  formal  and  informal  review. 
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